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BRANDENBURG APPELLANTS’ PETI1ION FOR 
REHEARING IN BANC 


Inlroduction 

Brandenburg plaintiffs 1 respectfully petition for rehear- 
ing before the entire Court in banc. Two elear and basie 
errors of law in the majority opinion handed down June 
25, 1975, create a direct conflict with leading decisions 
of this Court, and with a recent amendment to the Rules 
of Civil Procedurę for the United States District Courts: 

I. The majority opinion directly conflicts with 
Rule H-l of the Federal Rules of Civil Procedurę 
(in cffect sińce July 1 , 1966) which provides that 
foreign law is ruled upon as a matter of law (not 
fact), and is determined by “any relecant materiał 
ot sonree” 

II. The majority opinion is in direct conflict 
icith this Court's landmark 1951 decision, 2 which 
cx]>rc8sly rejected the previously applied English 
rule that a shipowner's “duty to mark a wreck 
ccases once the Coast Guard has undertaken the 
task." 3 

Brandenburg appellants now request rehearing in banc 
because these two basie, crucial errors of law prevented 
the majority opinion from reaching or considering the 
central point on appeal: that a plaintiff may not be re- 
moved, in the name of an ineonvenient forum, from a 
jurisdiction granting him a remedy to one that grants 
him nonę. 

1. PlaintifTs and Appellants Hapag-Lloyd A.Ci. (73 Civ. 166 
bclow), and Stork Amsterdam N.V., Indnstrias Lacteas Domini- 
canas, S.A. "Indulac" ct al., (73 Civ. 182 helów). 

2. Benoind-White Coal Mining Co. v. Pitney, 187 F. 2d 665, 
669 ( 2 Cir.. 1951), wliicli held that “. . . the merc fact that the Coast 
Guard undertakes a search do es not relicrc tlić owner of liahility for 
failure to make all reasonable elTorts to mark." (emphasis added). 

3. This Fnglish rule was erroneously stated in the majority 
opinion as the present U.S. generał maritime law (Majority Opinion, 
notę 6, p. 4384), despite Berwinil-lVliite’s specific rejection of the 
English rule, 187 F. 2d at p. 669. 







2 


The cornerstone of the doctrine of forum non convcn- 
iens is justice. Brandenburg plaintiffs’ basie point on 
this appeal is that justice reąuires retention of jurisdic- 
tion here, sińce this forum gives plaintiffs a remedy (for 
Texaco defendants’ negligent failure to locate and mark 
their wreck) which does not exist at all in England. A 
finding that “the law of the other forum” does not permit 
“recovery for the wrong libellant alleges * * * should re- 
sult in an automatic assumption of jurisdiction.” 4 

POINT I 

The majority opinion ilirectly ronflicts with Rule 
44.1 of the Federal Hulcs of Civil Procedurę, in effeet 
sinee July 1, 1966, wliicli provides that foreign law is 
ruled upon as a niatter of law (not fart) and is deter- 
niiiied hy “any relevant materiał or source.” 

The District Court did not even make a flnding* on a 
central, crucial question below (and on appeal): whether 
the duty of an owner to mark his wrecked vessel does :'n 
fact differ under the generał maritime law as applied by 
the English and American Courts. The majority opinion 
erroneously states that a holding on this crucial issue would 
have been improper below, “because foreign law is a ques~ 
tion of fact, which must be proved by expert testimony” 8 
(emphasis added). 

The authority cited for this formerly correct principle 
is a 1949 decision of this Court. 7 This was however com- 
pletely changed by the adoption on July 1, 1966 of new 
Federal Rule of Civil Procedurę 44.1, which reads in per- 
tinent part: 

“The court, in determining foreign law, may 
consider any relorant materiał or source ... whether 
or not . . . admissible under Rule 43. The court’s 

4. Hcrcdia v. Darics. 7 F. 2d 741, 742 (F.D. Va„ 1925), afj'd. 

12 F. 2d 500, 501 (4 Cir., 1920), per Profcssor A. M. Bickel, Forum 
Non Conrcniens in Admiralty, 35 Corncll Law Ouarterly 12. at 28 
(1949). 7 

5. Majority Opinion, page 4383, footnotc 6. 

6. Id. 

7. Usatorrc v. The Ficloria, 172 F.2d 434, 438-9 (2 Cir. 1949), 
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determination shall be treated as a ruling on a 
gucstion of law ” (emphasis added). 

There is thus no longer any requirement whatsoever for 
expert testimony, or for any evidence. The “relevant ma¬ 
teriał” submitted to establish this crucial “ąuestion of law” 
consisted of the leading decisions of the English Court of 
Appeal, and of the Privy Counsel of the House of Lords. 8 
Under F.R.C.P. Rule 44.1, this is an entirely appropriate 
way to establish the English law. 

Further relevant materiał supporting Brandenburg Ap- 
pellants’ interpretation of these leading English authorities 
is found in Marsden , 9 the leading English authority on 
collision law: 

. . if the owner or person in possession of the 
wreck proves that the wreck, though unmarked and 
unlit, was so through no negligence on his part, he 
is not liable. Thus, in The Douglas, it being proved 
that notice of the wreck had been given to the river 
authority having power to remove wrecks, it was 
held that the owner was not liable for a collision 
caused by the wreck being unlit. In such cases the 
owners of the wreck can, without abandoning their 
property in the wreck, relieue łhemselves of the duty 
to light and mark the wreck by giving notice to those 
upon whom that duty is cast by the law; or to the 
local authority assuming or apparently having 
power to deal with the wreck” 10 (emphasis added). 

In 1915 this Court in The Plymouth, 225 F. 483 (2 
Cir.), expressly followed the leading English case of The 
Douglas: 

“There is no American authority on the subject, 
but we think The Douglas, 7 Prób. Div. 151 (1882) 

8. The Douglas, |1882| 7 P.D. 151; Tlić Utopia [1893] A.C. 
492. 

9. Marsden, Tlić Lato oj Collisions at Sca (4 British Shipping 
Law*) (1961). 

10. Marsden, supra, at p. 80. 
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exactly in point. * * * The Douglas was sunk in a 
collision as the result of the negligence of her master, 
who instructed a tug to reąuest the harbor master 
to take care of the wreck. The harbor master 
promised to do so, but negleeted to place lights for 
several hours, within which time the Mary Nixon, 
without fault on her part, ran into the wreck and 
sustained damage. It was held by the Court of Ap- 
peals that the master and matę of the Douglas had 
a right to rely upon the harbor master’s doing his 
duty, and that the owners of the wreck were in no 
way responsible for the accident.” 225 F., at p. 485. 

Except for one plainly erroneous distinction of the 
English cases on the facts u , the majority opinion’s version 
of the English nile does not differ from the above in any 
way important to this case. 

The majority opinion concludes that “mere notice” to 
Government authority is “not enough” under these leading 
English cases to relieve an owner from his obligation to 
locate and mark a wreck; 12 significantly, the opinion con¬ 
cludes that, under the English authorities, “an owner is 
only relieved of responsibility after the public authority 
has taken action to take over the marking of the wreck" 13 
(emphasis added). The majority opinion then refers to 
United States decisions which the opinion states show that 
our Courts have “ similarly recognized that an owner’s 
duty to mark a wreck ceases once the Coast Guard has 
undertaken the tank” 14 (emphasis added). 

The majority points out that “any difference between 
the generał maritime law as interpreted and applied in the 

11. The majority’s purported distinction of the leading Knglish 
cases on the hasis that the public authorities concerned had “assumed 
complete jihysical control” (Majority Opinion, notę 6, p. 4383) is 
plainly wrong. The report of Tlić Douglas specifically states that 

. . the officers of the Thatnes Conservancy had not taken posses- 
sion of her." (emphasis added). |1882| 7 IM)., at p. 152. 

12. Majority Opinion, notę 6, p. 4383. 

13. Id.p. 4384. 

14. Id. This correctly states the F.nglish law, which was ap¬ 
plied by the United States Courts until hut not after Dcrwind-Whitc 
(supra notę 2, pp. 3, 4; injra Pont II, pp. 6-8). 
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United States and England will affect plaintiffs right of 
recovery only if it could be shown that [Texaco] had neg- 
ligently failed to take some action which would have pre- 
vented the Brandenburg from running into the wreck of the 
Texaco Caribbean after [ Texnco ] had notified Trinity 
House of the collision.” 15 

But that is emctly the sitmtion in the present case. 
As stated in the majority opinion, 16 Trinity House was 
notified of the Paracas/Texaco Caribbean collision by Tex- 
aco while the stern section of the wreck was still afloat. 
In response thereto, Trinity House dispatched its ineffec- 
tive ship Siren. 17 The record reflects that the Siren (which 
never located the wrecked Texaco Caribbean 18 ) departed 
at 0752 a.m. 11 January 1971 19 —a few hours after the 
collision, morę than six hours before the stern section 
sank, and almost 24 hours before the Brandenburg struck 
the sunken wreck and sank at 0730 12 January 1971. 20 
There was thus morę than ample timc after notification of 
Trinity House for wreck owner Texaco, which refused 20 * 
subseąuent offers of specially eąuipped wreck-locating sal- 
vage vessels which could have located its wreck before the 
Brandenburg was lost, independently to have located and 
marked its wreck. 21 

However, sińce Trinity House on Texaco’s notice “un- 
dertook the task”, and indeed in dispatching Siren had 
“taken action to take over the marking of the wreck,” 22 
therefore wreck owner Texaco—even on the facts con- 
tended for by Brandenburg plaintiffs—would be exon- 
erated under English law as correctly interpreted by the 
majority opinion. 

15. Majority Opinion, p. 4384. 

16. Majority Opinion, p. 4377. 

17. Accurately dcscribed as “pathetic”, Dissenting Opinion, notę 
l.p. 4388. 

18. A. 274a, 283a. 

19. A. 77a,78a. 

20. A. 272a. 

20a. A. 269a, 272a, 282a. 

21. A. 274a, 283a. 

22. Majority Opinion, notę 6, p. 4383. 
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In stark contrast, Brandenburg plaintiffs bave a right 
of recovery under the law of this Circuit as revised 1951. 

POINT II 

The majoriły opinion is in dircct ccmflicl willi this 
Court’8 luiidmark 1951 decision. whicli expressly rc- 
jected the previously applied English rnle that a ship- 
owner’8 “duty to mark a wreck ccases once the Coast 
Gnani has iiiidertaken the łask.” 

The maji ńty opinion denies the distinction between 
United States and English law, because the opinion com- 
pletely overlooks the dramatic charge madę in the law of 
this Circuit in 1951 by Bcrwind-White Coal Mining Co. v. 
Pitney , 187 F. 2d 6G5 (2 Cir. 1951), and erroneously 
cites Berwind |as well as Morania Barge No. HO, Inc. 
v. M & J Trący Inc., 312 F. 2d 78 (2 Cir. 1962) ] in sup- 
port of the very proposition which Berwind overruled and 
supplanted. 23 

The last paragraph of the majority opinion’s discus- 
sion in footnote 6, page 4384, correctly points out that this 
Court’s 1915 decision in The Plymouth (225 F. 483), and 
1927 decision in New York Marinę Co. v. Mulligan (31 F. 
2d 532), approved the rule of the leading English case of 
The Douglas —that the mere fact that a governmental 
authority simply accepts responsibility relieves a ship- 
owner of any further duty to locate and mark his wreck. 24 

However, the next two cases cited in footnote 6 I page 
4384)— Berwind-White and Morania —do not support the 
majority opinion’s statement that the United States Courts 
follow the old English rule. On the contrary, they speci- 
fically rejectcd that rule, and established a new and bene- 
fieent policy in the law of this Circuit. These two deci- 
sions wisely held shipowners indcpendently responsible to 
locate and mark their wrecks, without regard to govern- 
mental undertakings, until actual marking by the Govern- 
mental authority had been completed. 

23. Majority Opinion, notę 6 , p. 4384. 

24. As noted supra pp. 3, 4, in The Plymouth this Court stated 
the rule of The Douglas, and foliował it. 
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In the pivotal 1951 case of Berwind-White Coal 
Mining Co. v. Pitney, 187 F.2d 665 (2 Cir. 1951), the 
Coast Guard had been notified of the wreck, and was 
actively, although unsuccessfully, engaged in searching 
for it. 25 Under the English rule of The Douglas, as form- 
erly approved by this Court in The Plymouth and New 
York Marinę Co. v. Mulligan among others, this notifica- 
tion when accepted by the Coast Guard icould have absohcd 
the owners from any further duty to protect the public, 
despite the ineffectual search. 

But this Court rejected its earlier dicta, and with them 
the English rule: 

“Nor do the unsuccessful efforts of the Coast 
Guard to locate and mark the wreck affect this 
liability * * * the mere fact that the Coast Guard 
undertakes a search docs not relieve the owner of 
liability for failure to make all reasonable efforts 
to mark." (emphasis added) 187 F.2d at 669. 

This Court then continued that dicta in earlier 
cases . . which may indicate the contrary should 
be discounted accordingly." (emphasis added) id. 

Thus Berwind-White and Mulligan —erroneously 
string-cited in the majority opinion as supporting the Eng¬ 
lish rule adopted in 1915 in The Plymouth—in fact do ex- 
actly the opposite; they expressly establish a new and morę 
enlightened rule designed to protect innocent shipping by 
requiring wreck owners, regardless of unsuccessful govern- 
mental efforts, to continue searching for their dangerous 
navigational obstructions until actually marked. 

Thus Judge Leonard T. Moore (sitting by designation 
in Marinę Towing Inc. v. Red Star Towing & Transporta¬ 
tion Co.), 20 following careful analysis of Benomd and 
Morania, held that the ship-owner’s duty to mark had not 
ceased where the Coast Guard had not yet “actually 
marked the wreck with its own buoy”, 27 even though the 

25. . . wliile the |U.S.C.G. ] patrol boat was searching for the 
wreck, the tug . . . struck it and was damaged.” 187 F.2d, at p. 668. 

26. 1974 A.M.C. 691 (E.D.N.Y. 1973); sce Brandenburg Plain- 
tiffs’ Reply Brief, p. 1 1. 

27. 1974 A.M.C., atp. 694. 
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Coast Guard had in fact temporarily hung both a flag and 
a lantern on the mast of the wrecked vessel, 28 and the 
wreck’s owner had left the area “with the knowledge that 
a Coast Guard buoy tender was due to arrive at any 
moment to place a large wreck buoy over the Ocean 
Queen." zo The Court held that the wreck owner’s con- 
tinuing duty would not end until the Coast Guard “had 
marked the wreck with a morę permanent buoy.” 30 

POINT III 

Juslice reqiiirc« thal jurisdietion be rctaincd here, 
in the ouly forum providing pluintiiTs any remedy. 

The pertinent facts, for the purpose of this appeal, are 
that: 

a. Wreck owner Texaco admittedly advised 
British governmental authority (Trinity House) 
prior to 0752 11 January 1971 of the wrecked Tex- 
aco Caribbean ; 31 

b. Trinity House’s efforts were ineffectual; 32 

c. Wreck owner Texaeo did nothing further to 
locate or mark its wreck, and in fact refused 33 of- 
fers of a private salvage vessel which could have 
located ’t prior to the Brandenburgi loss the fol- 
lowing day ; 34 

d. 24 hours after wreck owner Texaco’s notice 
to Trinity House, the Brandenburg and cargo ran 
upon the unlocated wreck of the Texaco Caribbean, 
at 0730 12 January, 1971. 35 

Under English maritime law, 38 as the majority opinion 
in effect agrees, wreck owner Texaco’s simple notice and 

28. id. 

29. Id. 

30. 1974 A.M.C.atp. 695. 

31. A. 77a. 

32. A. 272a; Majority Opinion, pp. 4377-8; Dissinting Opinion, 
:>otc 1, p. 4388. 

33. A. 269a, 272a, 282a. 

34. \ 27 ła 287a. 

35. A. 272.\ ; Majority Opinion, p. 4378. 

36. 7 lic Plymouth, 225 I'. 483 (2 Cir. 1915), analyzing and ap- 
plying Tlić Douylas, 118S21 7 l’.l). 151. 158, 160; Tlić Utopia 
[ 1893] A.C. 492, 497. Marsdcn, The Lato oj Collisions at Sca (4 
Britisli Shipping Laws) p. 80 (1%1). 
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Trinity House’s ineffectual acceptance thereof relieve Tex- 
aco of any liability for failure to mark its wreck, thus de- 
priving Brandenburg plaintiffs of any and all remedy if 
remitted to the English forum. 

In contrast, under the law of this Circuit in effect 
sińce 1951 <overlooked and ignored by the majority opin- 
ion) the duty of wreck owner Texaco to locate and mark 
continued despite Trinity House’s ineffective undertaking 
of the task of locating and marking. Further, it continued 
until the Trinity House buoy actually went down 37 , an 
event which only occurred after the loss of the Branden¬ 
burg, and after the very salvage vessel rejected by Texaco 

found the Texaco Caribbean wrecks, and told the Siren_ 

still searching—of their positions. 39 

Under the facts of this case and the law of this Circuit, 
Brandenburg Plaintiffs thus have a remedy for Texaco’s 
failure independently to locate and mark its wreck. They 
have nonę in England. This case is therefore not con- 
trolled by the authorities discussed in the majority opin- 
ion, in which “the law applicable in the alternative forum 
may be less favorable to the plaintiffs’ chances of re- 
covery.” 39 

The comment in Judge Mansfield’s concurring opinion 
filed July 8, 1975, that jurisdiction should not be retained 
. . merely because of the possibility that our 
federal courts might interpret generał maritime law 
morę favorably to their cause or award morę liberał 
damages to them than would the High Court of 
England,” 

is also inapposite. This case is not a matter of morę or 
less favorable law. There is no remedy whatsoever for 
plaintiffs under English maritime law. 

37. Bcrwind-Whitc Coal Mining Co. v. Pitney, 187 F.2d 665, 

669 ( 2 Cir. 1951); Morania Barge No. 140. Inc. v. M & J, Trący 
lnc., 312 I'.2d 78 (2 Cir. 1962); Marinę Towing Inc. v. Red Star 
Towing and Transportation Co., 1974 A.M.C. 691, 694-5 (EDN Y 
1973). ' ‘ 

38. A. 274a, 283a. 

39. Majority Opinion, p. 4384. 
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It would not, we respectfully submit, “emasculate” 
forum non convcniens to hołd that it is a condition pre- 
cedent to application of the doctrine that there be łwo 
available forums providing plaintiff with cfjccfirc remedies. 

The majority opinion, thus having erroneously con- 
cluded that the English law was not established and that 
the English law was in any event not different from that of I 

the United States, naturally never reached or dealt wuth 
the main thrust of this appeal. The opinion concluded v 

that ))laintiffs “will not be significantly inconvenieneed by 
dismissal”, and found “minimal possibility that plaintiffs 
might be adversely afTected.” 

The correct legał conclusion—that being sent to England 
would deprive plaintiffs of «// remedy—would naturally 
require drastic modification of these statements, and we 
submit of the Court’s holding. 

Brandenburg plaintiffs respectfully request that this 
Court rehear this appeal in banc in view T of the elear errors 
of law in the majority opinion, and enter its order that 
jurisdiction be retained, and that the Magistrate’s dis¬ 
missal recommendation < approved without comment below» 
should be reversed as a matter of law, with instructions 
that the case be retained for trial on the merits. 

Dated: July9,1975 

New York, New York 

Respectfully submitted, , 

Haic.ht, G£Uoni:k, Poor& Havi:ns 
Attorncyu for Hrnndcburg Appcllanls 
Hapag-Lloyd A G, and Stork Amsterdam, 

N.V., et al. 

One State Street Plaża 
New York, New York 10004 
(212) 344-G800 

MacDonali> Dkming 
Emil A. Kkatovil, Jk. 
of Counscl 
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